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Proposal to stabilize the Basic instrument of the Union

1. Introduction

The report of the consultations on Resolution 147 to the 2009 session of Council (document C09/44) noted that some Member States indicated the burdensome and time-consuming nature of the national processes to ratify the basic texts of the Union. The report indicated that, consequently, a number of Member States were in favour of the elaboration of a single and stable legal instrument containing the fundamental provisions which would require modification only on an exceptional basis.
During the discussion of this report at the 2009 session of Council strong support was expressed for stabilizing the Basic Instruments of the Union, and, in particular, the Constitution.  Many delegations felt that there should be further consultations on these issues, again with all Member States. On this basis, Council instructed the Secretary-General to continue consultations on Resolution 147 including methods to stabilize the Basic instruments of the Union, and, in particular, the Constitution, on the understanding that this should focus on existing text and should not include new issues.
In addition, APT Member States have noted the complexity of national ratification processes in many countries, that the loss of right to vote (CS 210) does not apply in the case of failure to ratify or accept amendments to the CS and CV, and that when amendments are adopted they are applied from a date of entry set into by the Plenipotentiary Conference. A workable solution is required and one possible option is to reshuffle the CS and CV and the Annexes with the objective to provide greater stability to the provisions of the Constitution and more flexibility for amendments to the other texts including the Convention.

APT Member States whose names are listed above propose the establishment of a
 / [High Level Committee( HLC)]/ [High Level Expert (HLEG)] Group,  either open  to all State Members, or open to  limited number of designated Member States , to examine the basic instrument of the Union with a view to propose the text of a stable Constitution for consideration by PP-14. It is proposed that this Group is established [either by Plenipotentiary Conference in 2010] or by [the extraordinary session of Council immediately following PP-10][PP-10] to report[directly ] or  [through Council] to PP-14.

In addition, recognising the burdensome nature of national ratification processes and the proposal to study the stabilization of the Constitution, APT Member States propose that there be no changes to the ITU Constitution and Convention at PP-10 unless absolutely necessary.

If proposals emerge for amendments to the ITU Constitution and Convention that are absolutely necessary, it is proposed that, while they may be adopted by PP-10, the date of provisional application for the amendments will apply from the [final day] of PP-10 through a PP-10 Resolution but the definitive date of entry into force of these amendments will apply from a date to be decided by Plenipotentiary in 2014.

2. APT Position
APT Member States whose names are listed above support the submission of a document to the 2010 session of Council containing the text of the introduction and proposal above.

APT Member States whose names are listed above propose a draft Resolution for PP-10 to establish a high-level Special Council Expert Group / High Level Council Group, open to all State Members, to examine the basic instrument of the Union with a view to propose the text of a stable Constitution for consideration by PP-14.  [Attachments  1 and 2  to this Draft Common Position are the Resolution APT XXXA prepared based on the agreed framework at the Second PP-10 preparatory meeting in Bangkok, 1-4 December 2009 and the draft Resolution APT YYY relating to provisional application of amended CS and Cv at PP-10  
The Draft Resolution APT XXX also indicates that the Resolution will have an Annex containing the Terms of Reference and Mandate of the [High Level Committee ( HLC)]/ [High Level Expert (HLEG)]; and an Appendix containing Elements of Possible Modifications to the CS and CV to be considered by [High Level Committee( HLC)]/ [High Level Expert (HLEG)]; in their studies of the stabilized CS.]

An email reflector is to be established for drafting of the Resolution.
Attachments
Attachment 1: Draft APT Resolution XXX relating to the establishment of the [High Level Committee (HLC)]/ [High Level Expert (HLEG)]; together with an annex thereto providing draft Terms of Reference of the HLC/ HLEG
Attachment 2 : Draft APT Resolution YYY relating to the provisional application of certain parts of the CS and CV as may be amended by PP-10

Appendix:
List of proposed Elements of Possible Modifications to the CS and CV to be considered by (HLC)]/ (HLEG)]; in their studies of the stabilized Constitution 

Attachment 1

To 

APT Common Position/APT Common Proposal relating to a stable ITU Constitution 
Draft APT Resolution [APT XXX] relating to
    A stable /stabilized ITU Constitution 

The Plenipotentiary Conference of the International Telecommunication Union (Veracruz, 2010)

Elements for inclusion in the considering(s) part of the Resolution

Considering 

a) That Instruments of the Union  described in Article 4 of the ITU Constitution

b) That, the ITU Constitution  and  the ITU Convention are referred to in No. 29 of that Article 

c) That  Article 52 of the Constitution requires that the Constitution and Convention be ratified  by  any signatory  Member States ,in accordance with  its institutional rules

d) That Pursuant to No. 224 of Article 55 of the Constitution ,any Member State may  propose amendment to the Constitution

e) That No. 231 of Article 55  of the Constitution stipulates that ,after entry into force of any amendment to the Constitution, ratification ,acceptance ,approval  or accession in accordance with Articles 52 and 53 of the Constitution shall apply to the Constitution as amended 

g)
That, pursuant to No. 229 of the Constitution, the instrument of ratification shall be deposited to the Secretary General  

further considering

a) That Pursuant to No. 519 of Article 42 of the Convention ,any Member State may  propose any amendment to the Convention 

b) That No.527 of Article 42 of the Convention stipulates that ,after entry into force of any amendment to the Convention , ratification ,acceptance ,approval  or accession in accordance with Articles 52 and 53 of the Constitution shall apply to the Convention as amended 

recalling

a) Amendments were made to Constitution  and Convention at every  Plenipotentiary Conference in the past and Amendments  are expected to be made to CS and CV by future Plenipotentiary Conferences

b) Amendments mentioned in recalling a) above requires Ratification, Acceptance or Approval of or accession to both the Convention and the amendments thereto

recognizing

a) that Ratification, Acceptance or Approval of and accession to  the Amendments to the Constitution and Convention is a complex and lengthy process for every ITU  Member State, in particular, for those Member States the national language of which is  different  from the six ITU official languages.

b) that On [06 December 2009], the ITU Member States having ratified, accepted, approved ( or acceded to)The ITU Constitution and the Convention are
:
Comment,

1 
Modification is valid as it improves and grammatically corrects the text of recognizing b) 
2.
With the amendments made in b), the text seems to be correct

186 for Additional Plenipotentiary Conference (Geneva, 1992), 145 for Plenipotentiary Conference (Kyoto, 1994), 90 for Plenipotentiary Conference (Minneapolis, 1998), 74 for Plenipotentiary Conference (Marrakesh, 2002) and 26 for Plenipotentiary Conference (Antalya, 2006)

further recognizing

a) There is a legal gap for the implementation of Amendments made to the Constitution and the Convention in relation with those Member States which have not ratified, accepted, or approved and those Member States which have done so, taking into account the status of ratification of the Constitution and the Convention as described in recognizing b) above 
Comment

The correct reference should be b) 

b) Discussions in the Council 2009 and Council 2010 revealed that there is a need to have a stable Constitution (Stabilized Constitution) in order to resolve the current deficiency and difficulty of Ratification, Acceptance or Approval mentioned in recognizing a) and b) above.

c) Consensus is emerging among ITU Member States to stabilize the Constitution in order to fill up the legal gap referred to in further recognizing b) above.

d) Consensus is  also emerging among  ITU Member States  that  apart from the stabilized Constitution and Administrative Regulations complemented the Constitution 
the remaining provisions do  not seem to require Ratification, Acceptance or Approval ,taking into account the difficulties enumerated in recognizing a) and b) above 

Comment

With the additions/amendment to the to the text, the intent is now quite clear 

resolves 

1. to establish a High -Level Committee( HLC )/High-level Expert Group ( HLEG) to thoroughly review the provisions of Constitution and those of the Convention and carry out an  in depth study of the above-mentioned provisions in order to /with a view to prepare the draft of the stable/stabilized Constitution .The terms of reference /mandate of the High -Level Committee( HLC )/High-level Expert Group ( HLEG) is contained in Annex to this Resolution 

Comment

The addition covers the concerns expressed in the body of the text and in the covering message 

2 that  the progress report  of the above-mention High -Level Committee( HLC) /High-level Expert Group ( HLEG)  be submitted to  the Council sessions in 2012,and 2013 and the final report to  be submitted to Council session  in 2014 

3 that The Council  in 2014 prepare and submit  the  final report on the matter to Plenipotentiary 2014

further resolves 

1) that the stable/stabilized Constitution , once approved by PP-2014, would require Ratification, Acceptance or Approval by  the ITU Member States /at least  by  2/3 of the ITU  Member States of the Union  and  that the instrument of ratification  should be deposited  to the Secretary General of the ITU under Article 2 of the Constitution and be notified to the Member States  by the Secretary General.
Comment

The inclusion of two options is intentional and needs to be maintained at this stage due to the fact that it should provide room for further discussion

2) that other provisions of the current Constitution and Current Convention which would not be included in the stabilized Constitution once approved by PP-2014  would  no longer require ratification, acceptance or approval by Member States and thus need not to be deposited to the Secretary General of the ITU 

3) that the terms of reference of the High Level Committee ( HLC) /High Level Expert Group ( HLEG) are contained in the Annex to this Resolution.
Comment

With the addition of the term High Level Expert Group and their corresponding abbreviation the text is complete and consistent with other part of the Draft Resolution 

4) That the High -Level Committee( HLC) /High-level Expert Group ( HLEG) also examines and proposes a more stringent criteria/ procedure for  future amendments to the  stable/stabilized  Constitution referred to in resolves 1) above compared to current criteria/procedure for approval of the amendments by the Plenary Session of Plenipotentiary Conferences 
Comment

Grammatical correction is valid and appreciated 
Instruct the Council 

1) to allocate necessary funds within the available resources in order to implement this Resolution.

2) To examine  and take appropriate action on the progress / interim reports of the High Level Committee(HLC)/High Level Expert Group ( HLEG) as mentioned in resolves 2  above 

3) to report the result of the study carried out by the above-mentioned High Level Committee(HLC)/High Level Expert Group (HLEG) to PP-2014

4) to ensure that all Member States of the Union are regularly informed in a comprehensive manner ,inter alia by means of interim reports and final report ,so  that they can submit their comments and/ or contributions to the HLC/ HLEG, as appropriate

5) to ensure that the final report is circulated to Member States together with its comments at least [6][/[9]/[12] months before the Plenipotentiary Conference 2014  
Comment

Addition of abbreviations is valid and appreciated 

Instruct the Secretary General 

1) after consultation of ,and in cooperation with the Members States to notify to the Member States of  the composition of the HLC/ HLEG 

2) that the number of Member States to  be  designated to attend the HLC/ HLEG should be limited to minimum necessary  and not exceeding of 24 Member States 

3) that the same criteria ( pro rata) currently used for the determination of the number of Council Members from the ITU Member States in each of the five ITU administrative regions to be used to designate the Members of HLC/HLEG,taking into account the fair representations of all regional groups which were recognized by previous ITU conferences    

4) to report annually to the Council on the  work progress /interim reports and the final report  of the HLC/ HLEG 

5) to distribute the interim/progress reports and final report of the HLC/ HLEG to all Member States as  mentioned in instruct the Council 5)above 

6) to support the High Level Committee/High Level Expert Group by providing resources and possible input  and all necessary assistance required for the successful completion of its tasks 

instructs the Directors of the Bureau 

to participate in and contribute to the activities of the High Level Committee/High Level Expert Group

to invite

1) all Member States to submit written contribution to the HLC/ HLEG regarding the  above-mentioned  studies relating to the preparation of  stable/stabilized  

2) the Member States designated in accordance with Instruct the Secretary General 1) above to participate in the activities and attend at the meeting of the above-mentioned high Level Committee/High Level Expert Group.

Annex to Draft Resolution

Term of reference and mandate of High Level Committee/High         Level Expert Group relating to stable/stabilized Constitution  

The terms of reference and mandate of the HLC/ HLEG as referred to in Resolves 1 and 2 of the Draft Resolution relating to stable/stabilized Constitution are:

1. To thoroughly review the provisions of Constitution and those of the Convention and carry out an in depth study of these provisions in order to /with a view to prepare the draft of the stable/stabilized Constitution.

2. The above-mentioned study shall cover any changes to the structure, functioning of the Union proposed by Member States including those contained in the Attachment to this Resolution and  not  merely limited to reshuffling various p[revisions of  the Constitution and the Convention as stated in paragraph 3) below 

Comment

With the addition/correction of the text, it is now clearly mentioned that the purpose of the study is not merely reshuffling various p revisions of  the Constitution and the Convention 

3. to carefully review the provisions of the  ITU Constitution and identify those provisions in the Constitution  which are of stable nature and  should  continue to have stable nature in the future

4. to carefully review the provisions of the  ITU Convention and identify those provisions in the Convention  which are of stable nature and  should  continue to have stable nature in the future

5. to consolidate and include all provisions identified under paragraphs 3)and 4) above in  a document labeled “Draft stable/stabilized Constitution”

6. to consolidate and include the reaming 
provisions in the Current Constitution and the current Convention not identified as having stable nature nor to have continued stable nature as results of the exercise carried out under paragraphs 3) and 4) above  in a new document labeled “Draft new Convention “
Comment 

Yes it does and thanks for correction which grammatically correct the text 

7. to take account of the proposals and comments made by the ITU Member States pursuant to invites all Member States 1) of the Resolution in carrying out the above-mentioned studies and exercises referred to in paragraphs 3),4),5) and 6) above    

8)
the number of Member States to  be  designated to attend the HLC/ HLEG  are limited to 24 Member States from the ITU Member States 

9)
pursuant to resolves 2) of the Resolution, the  HLC/HLEG prepares progress reports  for submission  to  the Council sessions in 2012,and 2013 and the final report to  be submitted to Council session  in 2014 

10)
the interim /progress and final )should be carried out in the six ITU official languages
Comment

I agree that the term is not clear .I took it from an earlier Resolution adopted By Nice PP -89 .However, we may simply delete that as it is properly reflected by the subsequent phrase

11) subject to instruct the Secretary General 6) above ,the High Level Committee (HLC) /High Level Expert Group (HLEG )should hold [two] meetings per annum, each for a period of 3-4 days, preferably co-located with other major Union’s events/meeting e.g. one meeting either before  the annual Council meeting and one meeting co-located with other Union’s major events ( Council working groups )  
Comment

1. The text has been amended as advised to reflect the two options for Group 

2. It would be preferable to mention that in the common position to remind the legislator that ,there should be a clear reference to the number of the meetings to be held However, the number of the meeting is now placed inside a square bracket indicating its optional/suggested nature  

Appendix to the Resolution APT XXX
List of possible elements/Items to be considered by the HLC/HLEG

Note from Iran

The former  Attachment is now modified to read Appendix ANNEX   
     Attachment 2 

To  

Draft APT Common Proposal /Position

Stable Constitution 

Relating to Draft Resolution [APT YYY] (PP-10, Guadalajara, 2010)
Provisional Application of Certain Parts of the Constitution and the Convention of the International Telecommunication Union 
The Plenipotentiary Conference of the International Telecommunication Union (Guadalajara, 2010)

Considering 
a) That this Conference adopted Draft Resolution [APT XXX ] (PP-10, Guadalajara, 2010) to establish a High Level Committee (HLC)/ High Level Expert Group (HLEG)  relating to the Stable/ Stabilized Constitution;

b) That this High Level Committee (HLC)/ High Level Expert Group (HLEG) is mandated ,by  resolves 1 of the Draft Resolution  referred to in considering a) above, to carry out, inter alia ,the required studies [to review the provisions of Constitution and those of the Convention as well as proposals from the State Members submitted to this Conference ] with a view to prepare a draft  Stable Constitution for consideration and appropriate action by Plenipotentiary 2014

taking into account 

f) That, the ITU Constitution  and the Convention are referred to in No. 29 of Article 4,The Instrument of the Union

g) That  Article 52 of the Constitution requires that the Constitution and Convention be ratified  by  any signatory  Member States ,in accordance with  its institutional rules

h) That  recognizing a)  of the Draft Resolution[APT XXX ] (PP-10, Guadalajara, 2010)  stipulates that that" Ratification, Acceptance or Approval of and accession to  the Amendments to the Constitution and Convention is a complex and lengthy process for every ITU  Member State, in particular, for those Member States the national language of which is  different  from the six ITU official languages".
i) Several other proposal from the Member States submitted to this Conference were thus assigned to the High Level Committee (HLC)/ High Level Expert Group (HLEG)  referred to in considering a) above for further study as described in considering b) above  
emphasizing 

a) That this Conference approved a limited number of  amendments to the ITU  Constitution and the Convention, absolutely necessary, for smooth functioning of the Union [between Plenipotentiary 2010 and Plenipotentiary 2014]
b) That this Conference also  resolved to recommend/invite the ITU Member States that  the ratification, acceptance or approval of those limited number of amendments referred to in emphasizing b)  be postponed to after  Plenipotentiary 2014 

recognizing 

a) the continuing value to the Union and the need to maintain  its  pre-eminence by properly responding to the challenges on the continuing changes in the global telecommunication /ICT environment with the least possible delay 

resolves

1. that provisions of the amendments to the Constitution and the Convention adopted at this Conference ,namely CS AAA, to CS …..XXX and CV BBB to CV YYY shall be applied provisional as of  DD/ MM//YY

2. to invites Plenipotentiary 2014 to consider and decide ,as appropriate, on the definitive date of application of amendments referred to in resolves 1) above

invites the Member State of the Union

to postpone the  ratification,  acceptance  or approval of  the amendments referred to in resolves 1) above  to after  the Plenipotentiary Conference 2014 , taking into account the date of entry in force of these amendments as to be decided by that Conference as referred to in resolves 2) above  

Instructs the Secretary –General
1. to take all necessary measures towards the provisional application of the amended provisions of the Constitution and the Convention;

2. to report to the annual sessions of the Council and the next Plenipotentiary Conference in 2014 of difficulties, problems, if any, resulting from the  provisional application of these amendments to the Constitution and the Convention.

3. to bring this Resolution  to the attention of the ITU Member states and other relevant international organization  

instruct the council   

to consider the progress reports/reports submitted to it by the Secretary-General and take necessary, as appropriate , and report to the next Plenipotentiary Conference in 2014 accordingly 







�


�Noting that the subject of this clause is ‘ITU Member States’ – the text of the 2nd part of the clause (following’..are:’ ) does not seem to make a complete statement that acts on the subject in a grammatically correct way.


 Do the numbers shown (in bold)  refer to the number of Member States that actually ratified, accepted etc at each of the nominated PPs ?


�Should this be ‘b’, noting the uncertainty outlined in the previous comment?


�The intent of this text is not clear, and does not appear to be grammatically correct


�The intent of this clause, as it is written, is not clear – looking at the comprehensive set of  other clauses for the ToR, suggest this clause could be deleted without impact.


�Is this meant to be ‘remaining’


�The intent of the use of this term is not clear – is it necessary, as the requirement for a report is already well captured?






