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1. Abstract
According to the decision made by the 1st Preparatory meeting for ITU PP-10 of APT, CG 2 has developed this Issue Paper to facilitate effective discussion on strategic issues including policy, structure and legal issues of the ITU. This issue paper intends to stimulate regional discussion on these issues of interest to the Asia-Pacific region. This version is mainly focused on the issues of the Constitution (CS) and Convention (CV), given submissions on the CS and CV must be provided to the ITU no later than 8 months prior to PP-10 (4 February 2010).  It also includes non CS and CV issues which require submission to the ITU at least 4 months prior to the PP-10 (4 June 2010).  (There is some flexibility on the timing of these submissions – but no flexibility is given for CS or CV submissions).

Based on the outcome of discussion with APT Members in the lead up to and at the 2nd APT PP-10 Preparatory meeting in December 2009, CG 2 will identify possible items for APT common proposals.
The key issues presented in this paper are:

· Amendments to the ITU Constitution and Convention including: 
1) Proposals for amendments arising from Council Working Groups

2) Proposals for amendments arising from the consultation on Resolution 147

3) Proposals for amendments arising from the other Correspondence Groups
4) Other proposals for amendments
· International Telecommunications Regulations
· WSIS and Internet related public policy issues
· Other issues
Invitation to APT Members:
APT member countries are encouraged to actively participate in the discussion and provide comments regarding this issue paper.
2. Background
2.1 The 1st Preparatory Meeting for the ITU Plenipotentiary Conference 2010 (PP-10) was held in Kuala Lumpur, Malaysia on 8 May 2009 established the Preparatory Group to coordinate and prepare regional common proposals to the conference. The meeting established 5 Correspondence Groups (CGS). This correspondence group - CG 2 - will consider strategic issues including policy, structure and legal issues.  The group will contribute to COM 5 of the PP-10. 

2.2 This issue paper has been developed to facilitate effective discussion on CG 2 issues in preparation for PP-10. This paper will be circulated among the APT member countries in order to obtain comments, and to discuss during forthcoming APT preparatory meetings for PP-10. Based on member countries’ consensus on specific issues, APT common proposal(s) for PP-10 will be developed and distributed for comment. 

2.3 Throughout this paper reference is made to relevant provisions of the ITU Constitution and Convention and Plenipotentiary Conference Resolutions (a list of reference documents and provisions is contained at Annex A). In providing comments on this issue paper member countries are asked to identify if they believe particular provisions or resolutions should be retained (without change) amended or terminated or removed.

2.4 Many of the issues discussed in this paper are currently the subject of Council or Council group discussions. It is likely that the outcomes of these discussions will have significant implications for debates at PP-10. Therefore ITU Member States are encouraged to participate in relevant Council and Council group discussions, and to work with other countries in the Asia-Pacific region to develop common regional views in these fora.  
2.5 The Terms of Reference (ToR) of CG 2, which is enclosed in Annex A, was approved by the 1st Preparatory Meeting for the ITU Plenipotentiary Conference 2010. APT member countries are invited to suggest other strategic issues, within the ToR of CG 2, that are not included in this issue paper.
3. Discussion of Issues related to amendments to the Constitution and Convention
The ToR has defined a comprehensive list of topics for CG 2 to consider. However, for the sake of enhancing effectiveness of discussion, it is necessary to prioritize and categorize the topics.
This paper has identified an initial four areas of amendments to the Constitution and Convention that APT member countries may wish to consider.
3.1 Proposals for amendments arising from Council Working Groups 
3.1.1 The Council Working Group on Terminology: Use in the Constitution and Convention, in their report to Council-09 (document C09/09), has proposed two options: (a) to include a possible definition of ICT in either the CS or CV; or (b) to retain flexibility reflecting the changing impact of ICT and ICT applications in the ITU.

3.1.2  The Council Working Group on Security Definitions and Terminology: Use in ICTs, in their report to Council-09 (document C09/07), has proposed two options: (1) introduce the word "cybersecurity" in (a) Article 1 of CS and define in the CS Annex, or (b) relevant CV Article and define in CV Annex; or (2) adopt a Resolution by the Plenipotentiary Conference regarding this definition.
3.1.3 The 2009 Council session considered both of the reports. During the discussion of the reports, one councillor favoured maintaining the status quo so far as the texts of the Union's basic instruments were concerned. Several councillors supported that point of view. Another councillor pointed out that questions of terminology were specifically rooted in the Union's broad range of activities, and that that diversity needed to be reflected in the Constitution and the Convention. Another councillor proposed that the basic instruments be kept unchanged, and that all the necessary terminological innovations be recorded in a separate document, such as a glossary of terms used in ITU. Several councillors endorsed that proposal.

3.1.4 The 2009 Council session agreed that both reports be sent to Member States and transmitted to PP-10, together with the observations made during the Council debate, on the understanding that Member States would also be making their comments on the subject to the Plenipotentiary Conference.
3.1.5 Further action required
APT member countries are encouraged to consider the options proposed in the reports of the Council Working Groups, in particular, the appropriateness of including a definition of ICT and introducing the word “cybersecurity” into the CS or CV.  It is worth noting that for PP-06 the APT adopted a common proposal in which it was indicated that “telecommunication” remains the most appropriate and useful descriptor of the ITU’s mandate.
Recommendation: No change to the CS or CV to include reference to ICT or “cybersecurity”.  Consideration may be given to proposing a new Resolution, or to modifying Resolution 130, regarding a definition of “cybersecurity”.
If necessary, an APT common proposal could be considered regarding no change to the CS or CV to include reference to ICT or “cybersecurity”.  
3.2 Proposals for amendments arising from the consultation on Resolution 147
3.2.1 Resolution 147 (Antalya, 2006) instructed the Council to conduct a study aiming at improving the efficiency of ITU management by addressing the following issues:

· reporting structures

· role, accountability, number and tenure of elected officials

· functioning of the Coordination Committee

· election procedures

· responsibility, accountability, etc. of advisory groups.

3.2.2 The Secretary-General undertook a consultation with Member States on these and other issues in Circular Letter 143 and the results of the consultation were reported to the 2009 session of Council (document C09/44). The report indicates that there was strong support for stabilizing the Basic Instruments of the Union, and, in particular, the Constitution. There was also strong support for an in-depth review of all the revenue sources for the Union including, inter alia, the contributory unit system, membership types and fees, document and other sales items, including those being sold on a “cost recovery” basis.
3.2.3 The Council felt that there should be further consultation on these issues and additional issues identified or proposed by councilors during the 2009 session. The result of this consultation will be a further report to Council 2010 in time for consideration at PP-10.  The issues to be considered in the new consultation will include, inter alia:

· Terminology for the titles of the Directors of the Bureaux.

· A review of the relationship between the timing of the Credentials Report and elections at Plenipotentiary Conferences.
· A review of the contributory unit system for Member States.
· A review of existing and new revenue sources and associated costs, including financial contributions from Sector Members and Associates.
· Methods to stabilize the Basic instruments of the Union, and, in particular, the Constitution on the understanding that this should focus on existing text and should not include new issues.
· Periodicity of the Plenipotentiary Conferences.
3.2.4 The issues directly related to the management and functioning of the Union, as well as financial issues, will be considered by CG 1. The issues of relevance to CG 2 include election procedures (review of the relationship between the timing of the Credentials Report and elections at Plenipotentiary Conferences), methods to stabilize the Basic instruments of the Union, and periodicity of the Plenipotentiary Conferences.
3.2.5 Documents presented by the Secretary-General to the 2008 Council session provided the basis for many of the responses to the consultation on Resolution 147 (document C08/48 and C08/49). In addition, Iran has provided comments on each of these documents in preparation for the 2nd APT PP-10 Preparatory Meeting which are contained in documents PREP/PP-10/CG1/01 and PREP/PP-10/CG1/02, as well as additional comments in PREP/PP-10/CG1/03.

3.2.6 Procedures for conferences, assemblies and meetings
3.2.7 This section includes consideration of election procedures, as well as discussion of the admission of observers, improving the efficiency of meetings and electronic voting.
3.2.8 As document C09/48 indicated, the current election arrangements were adopted by the Plenipotentiary Conference to allow the elections to begin on the 4th calendar day. A concern was raised about the timing of the report of the Credentials Committee and the elections at Plenipotentiary Conferences. The report of the consultations on Resolution 147 (document C09/44) indicated that all Member States, which expressed their views, were in favour of maintaining the current election procedures. 
3.2.9 A number of amendments were adopted at PP-06 in relation to observers to ITU conferences and assemblies. Discussions in relation to the number, selection processes, categories and admission of observers has continued at recent sessions of the ITU Council. In particular, Russia has proposed the participation of regional telecommunication organizations in Council sessions as observers (document C08/66). The report to the 2009 session of Council on this issue suggested that changes to Council Decision 519 or modifications to provisions of the Convention may be needed (document C09/46(Rev.1)). There was no agreement at Council on this issue and it will be further discussed at the 2010 session of Council. APT member countries may wish to consider the implications for the region of admitting regional organizations, including which organizations in the region may qualify.
3.2.10  In addition, in document PREP/PP-10/CG1/02 Iran has proposed a possible modification to No. 60A of the Convention to indicate that the other rights and obligations of observers are contained in the Rules of Procedure of the Council (under Issue H). This would appear to be a simple amendment to appropriately reference the Rules of Procedure of the Council in the Convention.
3.2.11 The Plenipotentiary Conference also has the opportunity to change the General Rules of Conferences, Assemblies and Meetings of the Union (for example, PP-06 amended the General Rules to change the timing of PP elections). APT member countries may wish to propose changes that continue to improve the efficiency of ITU conferences and assemblies including their length, structure and periodicity. Further comments on the periodicity of Plenipotentiary Conferences is provided below.
3.2.12 In addition, in document PREP/PP-10/CG1/02 Iran has proposed a possible modification to No. 61B of the Convention to indicate that the Rules of Procedure of the Council must be compatible with the Constitution, Convention and the General Rules of Conferences, Assemblies and Meetings of the Union (under Issue I). This would appear to be a simple amendment to emphasize existing practice.
3.2.13 The report of the consultations on Resolution 147 (document C09/44) indicated that one Member State supported the principle of an electronic voting system for elections. During the 2009 session of Council the Secretary-General indicated that he would propose to PP-10 the introduction of electronic voting, if Members agree. No. 130 of the General Rules of Conferences, Assemblies and Meetings of the Union provides for electronic voting for conferences therefore no changes to the basic texts should be needed.
3.2.14 Further action required
APT member countries are encouraged to consider the current election arrangements, the admission of observers and any improvements to the efficiencies of ITU conferences and assemblies.
Recommendations: 
· Support the timing of the current election procedures with no change to the CV.  
· Modify CV 60A to indicate that the other rights and obligations of observers are contained in the Rules of Procedure of the Council.

· Modify CV 61B to indicate that the Rules of Procedure of the Council must be compatible with the Constitution, Convention and the General Rules of Conferences, Assemblies and Meetings of the Union.

If necessary, an APT common proposal could be considered regarding procedures for conferences, assemblies and meetings.

3.2.15 Methods to stabilize the Basic instruments of the Union 
3.2.16 The report of the consultations on Resolution 147 (document C09/44) noted that some Member States indicated the burdensome and time-consuming nature of the national processes to ratify the basic texts of the Union. The report indicated that, consequently, a number of Member States were in favour of the elaboration of a single and stable legal instrument containing the fundamental provisions which would require modification only on an exceptional basis.
3.2.17 During the discussion of this report at the 2009 session of Council strong support was expressed for stabilizing the Basic Instruments of the Union, and, in particular, the Constitution.  Many delegations felt that there should be further consultations on these issues, again with all Member States. On this basis, Council instructed the Secretary-General to continue consultations on the issues identified in section 3.2.3 above, including methods to stabilize the Basic instruments of the Union, and, in particular, the Constitution on the understanding that this should focus on existing text and should not include new issues. A report will be provided to the 2010 session of Council.
3.2.18 In document PREP/PP-10/CG1/02 Iran has noted the complexity of national ratification processes in many countries, that the loss of right to vote (CS 210) does not apply in the case of failure to ratify or accept amendments to the CS and CV, and that when amendments are adopted they are applied from a date of entry set by the Plenipotentiary Conference. Iran has indicated the need to find a workable solution and has put forward possible options to reshuffle the CS and CV and the Annexes with the objective to provide greater stability to the provisions of the Constitution and more flexibility for amendments to the other texts including the Convention. APT member countries are encouraged to read Iran’s comments under Issue C in the context of document PREP/PP-10/CG1/02.
3.2.19 In document PREP/PP-10/CG1/03 Iran indicates that the modality and course of action to be taken in relation to achieving solid, stable basic instruments for the Union, which do not require periodical revision, is a matter to be decided by the forthcoming Plenipotentiary Conference in Mexico. The establishment of a high-level Special Council Expert Group / High Level Council Group has been proposed, open to all State Members, to carefully study the Basic Texts of the Union.
3.2.20 Further action required
APT member countries are encouraged to consider methods to stabilize the Basic instruments of the Union and may wish to consider participating in the consultation process being undertaken by the Secretary-General.
Recommendation: Support the establishment of a high-level Special Council Expert Group / High Level Council Group, open to all State Members, to carefully study the Basic Texts of the Union.

If necessary, an APT common proposal could be considered regarding the establishment of a high-level Special Council Expert Group / High Level Council Group.

3.2.21 Periodicity of the Plenipotentiary Conferences
3.2.22 During the 2009 session of Council Russia proposed that the ITU move to a five-year cycle for the holding of Plenipotentiary Conferences to make it possible to reduce ITU's financial and human resource costs (document C09/75). After discussion, Council agreed to include this in the list of issues to be considered in the new consultation by the Secretary-General which will be reported to Council 2010 in time for consideration at PP-10. 
3.2.23 In addition, Russia also proposed holding an extraordinary Plenipotentiary Conference in 2013 to adopt the new basic instruments of the Union and that the Constitution shall be amended only at an extraordinary plenipotentiary conference, to be convened no more than once every [20] years (document C09/74).
3.2.24 In document PREP/PP-10/CG1/02 Iran has noted that no difficulties or deficiencies have been encountered or reported in regard with the current periodicity and indicated that therefore there is no valid reasons why the current four year interval should be changed. It has also indicated that, in view of the difficulties of many administrations to attend an extraordinary plenipotentiary conference as well as the financial and human resource implication to hold an extraordinary plenipotentiary conference, it may be more appropriate that the adoption of the revised stable basic instrument of the Union, once the principle of revision is agreed, could be assigned to an ordinary plenipotentiary conference with extended duration of 7-10 days.

APT member countries are encouraged to consider the proposal to move to a five-year cycle for the holding of Plenipotentiary and may wish to consider participating in the consultation process being undertaken by the Secretary-General.
Recommendation: Maintain the current practice of a four-year cycle for the holding of Plenipotentiary Conferences and maintain the current practice of ordinary Plenipotentiary Conferences.

If necessary, an APT common proposal could be considered regarding the periodicity of Plenipotentiary Conferences.

3.3 Proposals for amendments arising from the other Correspondence Groups
3.3.1 The other four Correspondence Groups for PP-10 preparation are also considering 
3.3.2 Correspondence Group 1 is considering amendments to the CS or CV related to the management and functioning of the Union, including appointed staff standing for election to an elected position; scope of authority, number of terms, conditions and misconduct by elected officials; terminology used to designate the Directors of the Bureau; and choice of class of contribution and the contributory unit.

3.3.3 The Correspondence Group 3 Issues Paper has proposed no change to the CV to maintain the current procedures for ITU-T Study Groups to study questions (NOC CV 192) and to maintain the current level of authority of TSAG (NOC CV 197A). The CG3 Issues Paper also proposes that APT member countries reach a common view on the admission of academia to participate in the work of ITU-T, and consider a new provision in the CV to admit Sector Members from developing countries, in the work of ITU-T and ITU-R, may be approved by Council at a level of 1/16 unit class.
3.3.4 The latter issue of new membership categories or changes to existing categories is a matter that may be considered by all sectors. In addition, Iran has noted that avoid the risk of existing Sector Members switch to Associates and to ensure clear criteria for membership categories (document PREP/PP-10/CG1/02). It is also anticipated that a study will be undertaken in advance of the next Council session in 2010, although this may not be completed until after the deadline for submission to PP-10 for amendments to the CS and CV.
3.3.5 Correspondence Group 4 is considering amendments to the CS or CV related to the working methods of the ITU-R sector including proposed amendments to clarify that the WRC, RRC and RRB may adopt their own working methods and procedures (MOD CS 145A, ADD CV 128bis and MOD CV 129A); limiting to two terms the post of the members of the RRB (MOD CV 20) and the implications of absences from the RRB (MOD CV 22); and studies by ITU-R Study Groups arising from RRC and for new questions (MOD CV 149A). Iran and Japan have both provided comments on these and other issues as contained in documents PREP/PP-10/CG4/01 and PREP/PP-10/CG4/02, respectively.
3.3.6 Correspondence Group 5 is considering issues related to the ITU-D sector and its work includes considering the preparations for WTDC 2010, as well as the work of the other Correspondence Groups, that may suggest amendments to the CS and CV related to ITU Development Sector activities.

3.3.7 The proposed amendments identified above are appropriately considered within each of the Correspondence Groups, but where there are implications for inter-sectoral activities, particularly relating to policy, structure and legal issues of the ITU, then Correspondence Group 2 may wish to consider them more broadly.
3.4 Other proposals for amendments
3.4.1 In document PREP/PP-10/CG1/02 Iran proposed some additional possible amendments to the CS and CV, within the ToR of this Correspondence Group, including amendments related to Secretary-General’s duties to provide legal advice, recommendations to the inaugural meeting of a conference being based on inter-regional consultations, the scope and quality of information published by the Secretary-General and a new provision of the Convention concerning Memorandum of Understanding. Each of these is discussed below.
3.4.2 Iran notes that the Secretary-General does not necessarily have a legal background and proposes a modification to No. 91 of the Convention to include reference to “in consultation with and advice of the Legal Unit of the Union” to help him or her to perform that duty (under Issue M in document PREP/PP-10/CG1/02). This would appear to be a simple amendment to reflect existing practice.
3.4.3 It is proposed by Iran that No. 96 of the Convention should reflect that recommendations to the inaugural meeting of a conference shall be solely based on the results of inter-regional consultations as revealed by past practices (under Issue N in document PREP/PP-10/CG1/02). It is not clear as to the proposed modification.
3.4.4 For No. 99 of the Convention it is proposed by Iran that it be modified to include reference to the scope and quality of information periodically published by the Secretary-General, as well as whether it should contain publicity or advertisement (under Issue O in document PREP/PP-10/CG1/02).  Specific amendments were not proposed.
3.4.5 In respect of Article 5 of the Convention, Iran has proposed the addition of a new provision relating to Memorandum of Understanding. In particular, to reflect elements of Resolution 100 (Minneapolis, 1998) in the new provision (under Issue P in document PREP/PP-10/CG1/02).
APT member countries are encouraged to consider the proposals for amendments outlined above and proposed by Iran in PREP/PP-10/CG1/02.
Recommendations: 
· Modify CV 91 to reference to the Secretary-General performing his or her duties in “in consultation with and advice of the Legal Unit of the Union”.

· Modify CV 96 to reflect that recommendations to the inaugural meeting of a conference shall be solely based on the results of inter-regional consultations.
· Modify CV 99 to include reference to the scope and quality of information periodically published by the Secretary-General.

· Modify CV Art. 5 to include a new provision relating to Memorandum of Understanding.

If necessary, an APT common proposal could be considered regarding these additional amendments.

4. Discussion of Other Issues

4.1 International Telecommunication Regulations

4.2 WSIS and Internet related public policy issues
4.3 Other issues

These issues are to be considered in the next revision.

5. Summary of proposals for further discussion and action
	Issue
	Description
	Recommendation 

(Including indication for any change to the basic instruments of the ITU)

	Definition of Cybersecurity
	Proposals arising from the Council Working Group
	No change to CS/CV.

	ICT
	Proposals arising from the Council Working Group
	No change to CS/CV.

	Timing of election procedures
	during the Plenipotentiary Conference
	No change to CS/CV.

	Other rights and obligations of observers
	indicate that they are contained in the Rules of Procedure of Council
	MOD CV 60A

	Rules of Procedure of Council
	must be compatible with CS, CV and GR
	MOD CV 61B

	Establishment of a high-level Group  
	to carefully study the Basic Texts of the Union
	Support.

	Periodicity of Plenipotentiary Conferences
	maintain the current four-year cycle
	No change to CS/CV.

	Secretary-General’s legal duties
	in consultation with and advice of the Legal Unit of the Union
	MOD CV 91

	Recommendations to the inaugural meeting of a conference
	shall be solely based on the results of inter-regional consultations
	MOD CV 96

	Information periodically published by the Secretary-General
	to include reference to the scope and quality
	MOD CV 99

	Memorandum of Understanding
	new provision
	ADD CV Art. 5


6. Conclusions

6.1 This issue paper is focused on the issues of Constitution (CS) and Convention (CV) in order to identify possible APT common proposals to change the provisions of the CS and CV.

6.2 Comments are welcomed through the email reflector (apt-pp10@apt.int) , and the contact information of CG2 Rapporteurs is as follows:
	Rapporteur
	Assistant Rapporteur(s)

	Dr. Jason Ashurst
Department of Broadband, Communications and the Digital Economy, Australia
Tel:
+61 2 6271 1928

Fax:
+61 2 6271 1800

e-mail: jason.ashurst@dbcde.gov.au

	Ms. Kalaya Chinatiworn 

Ministry of Information and Communication Technology, Thailand
Tel: +662 1416898
Fax: +662 143 8029

e-mail: kalaya.c@mict.mail.go.th


	
	Mr. Justin Lee

Infocomm Development Authority of Singapore (IDA)
Tel:
+65 6211 1169
Fax:
+65 6211 2220
e-mail: justin_lee@ida.gov.sg 



Annex A

Terms of Reference of CG 2

CG 2 will consider strategic issues, including policy, structure and legal issues of the ITU.  The Group will contribute to COM 5. Its scope of work includes:

· Review Council decisions/discussions/recommendations on policy, structure, legal and general issues.

· Review and propose amendments to the Constitution (CS), Convention (CV), Rules of Procedure and Optional Protocol.

· Review and propose amendments to the Rules of Procedure of Conferences and meetings relating to the Telecommunication Standardization, Radiocommunication and Telecommunication Development Sectors, and operational aspects of Plenipotentiary Conferences and the Council.
· Consider the future role of International Telecommunication Regulations
· Consider and propose issues that could strengthen the role of the regional organizations with special focus to APT.

· Consider issues relating to the implementation of the outcome of WSIS. 

· Review contributions and proposals to PP-10 from other regions and countries on any strategic issue, including policy, structure, or legal issues.

· Consider any other issues determined by the Group in its work for the preparation to PP-10 or referred to the Group by the APT Preparatory Meetings

In relation to this work, CG1 will consider the work and outputs of the following Council Working Groups:

· Terminology: Use in the Constitution and Convention

· Security Definitions and Terminology: Use in ICTs

· WSIS: Implementation of outcomes

· Study on the Participation of all relevant stakeholders in ITU activities related to WSIS
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